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How to access assets when
breadwinner is incapacitated

Sebi has proposed giving more powers to nominees in case the asset owner is incapacitated
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aprajita.sharma@livemint.com

ework hard toensure

that our family lives

in comfort in the

present and in the

future. We earn
money and invest it. But what if we fail to
ensure its smooth transition to our legal
heirs? Wealth transmission post-death
isachallenging process. What doesnot
gain much attention is accessing a
breadwinner’sinvestmentswhile sheis
alive but incapacitated, that is, physi-
cally or mentally unfit to manage one’s
financial affairs.

Niranjan Vemulkar, co-founder and
chiefexecutive officer of Yellow, a digi-
tal will-making platform, shares an
example. “We know of a case where the
breadwinner went into a coma. His
assetswere frozen and agood amount of
money was needed to pay the hospital
bill. The family had to move court to
release some of these assets. But the
court cannot allow transferring or with-
drawing all assetsin one go. They open
the tap ina controlled manner only for
specific purposes,” Vemulkar says. To
be sure, an incapacitated person may get
betterin the future, and a court cannot
allow transferring assets of aliving per-
son.

While there are laws like the Rights of
Persons with Disabilities Act, 2016 and
the Mental Healthcare Act, 2017 that
offer guardianship provisions to man-
age anincapacitated person’s property,
obtaining guardianship can be complex.
There is no standardized procedure.
“The absence of aunified law addressing
access to an incapacitated person’s
accounts leads to varied procedures
based on the type of incapacity, often
complicating the process and opening
avenues for exploitation by dishonest
agents,” says Sumit Agrawal, managing
partner at Regstreet Law Advisorsand a
former Securities and Exchange Board
of India (Sebi) officer.

A simple solution is having a joint
holding with areliable family member
withan ‘either or survivor’ clause. Mar-
ried couples commonly do it, but this
cannot be an option for everyone.
Another option is creating a power of
attorney in favour of someone you trust.
“Itshouldn’tbe ablanket PoA. It should
come into effect upon a condition, such
asamedical orafinancial reason. Every-
one—beit young or old—should create
aPoA along with nomination and get it
registered,” says Mohini Mahadevia,
founder of SOLUFIN, an investment
and estate planning firm. Notably, the
registration ismandatory only for power
of attorney involving real estate. One
can create it by reaching out to a legal
practitioner such as a lawyer/estate
planner ora consultant. (See graphic for
details.)

If you have multiple movable and
non-movable properties, you can con-
sider creating a trust for better estate
planning. In this case, the trust will be
authorized to act on your behalfif some-
thing happens to you within specified
conditions.

One may wonder about the role of a
nominee in case someone gets incapaci-
tated. In the existing scenario, a nomi-
nee hasnoroletoplayinit unless she has
the PoA in her favour. Without a court
guardianship certificate, nobody can
accessaliving person’sassets. However,
Sebi on 2 Februaryreleased a consulta-
tion paper on nomination in which it has
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proposed to give more powers to nomi-
neesofincapacitated people, suggesting
that they can act on behalf of the latter.
The suggestions are in the context of
shares, bonds, units of mutual funds,
real estate investment trusts (REITS),
alternative investment funds (AIFs) and
othersecurities held in dematerialized
form.

Sebi has suggested that in case of a
single nominee of an incapacitated
investor, she will be authorized to con-
duct transactions. In case of multiple
nominees, the investor can specify
which nominee will be authorized to
conduct transactions.

If the incapacitated investor has the
‘capacity to contract’, then power of
attorney oramandate let-
ter or authorization letter
may be used. If the inca-
pacitated person lacks the
‘capacity to contract’, a
guardianship certificate
from a court would be
required. In both cases, a
doctor’scertificate, in-per-
son verification by the rel-
evant depository orregis-
trar, the thumb impression of the inves-
torinstead of her signature, and online
login credentials will be needed.

How is thisdifferent from the existing
scenario? Currently, court guardianship
is crucial for nominees or legal heirs to
transact on behalf of the incapacitated
investor. As per Sebi’s proposals, if the
owner hasthe capacity to contract, one
doesnot have to get court guardianship.
In the existing scenario, even with court
guardianship, one can only partially
redeem investments. If the proposals
areaccepted, thenominee will be able to
conduct transactions on behalf of the
investor. It is to be noted, on selling
assets, the proceeds will go to the
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owner'slinked bank account. The nomi-
nee will have to follow banking regula-
tions to withdraw funds from the bank
account.

Are Sebi’s proposals in the right
direction?

The intentisright, but there could be
consequences. “If a nominee sells the
securities in the demat account and
redeems the mutual fund investments,
itmeansit hasassumed the stature of the
deemed investor even though the inves-
torisalive, though incapacitated,” says
Rajat Dutta, founder and initiator,
Inheritance Needs Services.

He cautions that thismay lead to care-
takers, caregivers and servants having a
field day while taking care of the elderly
while their children are
overseas and they are
alone. “Such a regulation
would catalyse fraud and
may tantamount to a bac-
door entry to succession
through the nomination
route,” he adds.

Vikash Jain of Share
Samadhan expresses con-
cerns over the require-
ment of power of attorney when the
incapacitated person has the capacity
to contract. “Sebi hasn’t specified
whether it is special PoA orregular. It
seems to be the latter. It would be best
if Sebi only permits registered PoA the
way it is mandatory for immovable
properties. A general PoA which is
notarized or merely attested by an
authority or authorization letter or
mandate letter may create unneces-
sary disputes in courts among nomi-
nees or between other legal heirs and
nominees”.

That said, experts advise that the Sebi
should limit the scope of ‘conducting
transactions’ on behalf of an incapaci-
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tated person. “The nominee should not
get afreerun, otherwise the interest of
the investor and theirlegal heirs or ben-
eficiaries will get compromised,” says
Dutta.

Abetter approach would be standard-
izing the procedure across financial
entities for all types of incapacity. “A
uniform process for nominations and
claims in cases of incapacity is crucial.
Sebi should ensure that financial insti-
tutionsare equipped with well-trained
staffand effective procedures to authen-
ticate and process such requests effi-
ciently, balancing security with simplic-
ity.” says Agrawal.

Most importantly, simplifying the
process of obtaining court guardianship
needsattention.

“While the Sebi consultation intends
tosimplify account operation in cases of
incapacity, it should also address the
complexity of obtaining court guardian-
ship certificates,” he says.

Since court guardianship is a time-
consuming process and involves physi-
cal presence of a senior official from the
financial institution concerned,
Vemulkar recommends it be replaced
with two medical certificates. “One by
the treating doctor and another by an
independent doctor. Therole of afinan-
cialinstitution should be limited to veri-
fying the identity of the nominee,” he
says.

Theregulator has sought public com-
ments on its proposals before 8 March.

Consider a joint ownership, condi-
tional power of attorney or a trust to
make things easier in case you suddenly
gointo a vegetative state.

For foolproof estate planning, com-
bine it with a will so that your near and
dear ones can claim the money expedi-
tiously, with minimal paperwork, after
you are gone.



